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I. INTRODUCTION 

At issue before the Region is Workers United’s (“Workers United” or “Union”) effort to 

organize Starbucks partners across the Buffalo Market – but in a piecemeal fashion in violation of 

the National Labor Relations Act (“Act”) and National Labor Relations Board (“NLRB”) 

precedent.  

The evidence demonstrates that the Union’s single-location petitions are not conducive to 

establishing a stable collective bargaining relationship, and, instead, are controlled by the extent 

of the Union’s organizing in the Buffalo Market in violation of Section 9(c)(5) of the Act. Workers 

United and its agents have publicly acknowledged that Starbucks partners (employees) across the 

Buffalo Market share commonalities, yet opted to file multiple petitions for single-store elections 

instead of appropriately seeking a multi-location election. Indeed, the randomness of the 

petitioned-for stores confirms that the Union’s filings are solely based on its extent of organizing. 

The fact that Workers United filed two additional petitions for two other Buffalo Market stores, 

then to withdraw those petitions when Starbucks requested to consolidate all petitions, underscores 

that the Union’s filings are only based on the extent of its organizing.  

Starbucks proceeded to hearing before the Region to protect the rights of all hourly partners 

(baristas and shift supervisors) working across its 20 Buffalo Market stores to vote on the question 

of union representation. The hearing record proves without a doubt that the individual stores in the 

Buffalo Market do not maintain the autonomy, control, or authority sufficient to sustain a 

presumptive single-location unit. Rather, the Buffalo Market stores are highly integrated and 

follow exacting operational protocols to ensure each of the 20 stores has the same “feel,” is 

similarly merchandized, uses the same customer flow, sells the same food and beverages, and 

overall provides the same consistent Starbucks experience customers both expect and deserve. To 

ensure consistent service, Starbucks employs a dedicated team of partners who are hired with the 



 

2 

expectation that they will work in multiple stores. All Buffalo Market partners are similarly 

trained, perform the same roles and duties, and enjoy the exact same terms and conditions of 

employment. Partners are able to work in any Buffalo Market store on any given day and, without 

additional store-specific training, seamlessly provide the same great customer service. By design 

not happenstance, 45.5% of baristas and shift supervisors worked in multiple Buffalo Market 

stores in fiscal year 2021. Buffalo Market partners are indeed one team and view themselves as 

one team.   

When reviewing the unrefuted record evidence under NLRB and court precedent, it is 

apparent that a multi-location unit consisting of hourly partners who work across the 20 Buffalo 

Market stores is the only appropriate unit. 

With the backdrop of filing and then quickly withdrawing petitions for two additional 

stores it should not be surprising that Workers United publicized an article ratifying the comments 

of an organizing committee member who stated: “[i]nitially we were looking at a district of about 

20 stores because of a commonality of interests. Workers would switch shifts between these 20 

stores pretty frequently . . . Our goal is to organize all of them, but right now we’re going store by 

store . . . We’re going to refile for two stores and we’re going to file for even more . . . we’re 

going to keep pushing for them to allow elections store-by-store.” (Er. Ex. 25).  While the Union 

has effectively acknowledged the partners’ community of interests, they are now petitioning only 

the three stores based solely on the extent of their organizing while unambiguously signaling that 

the Region can expect more petitions that will be filed not based on the partners’ community of 

interests but rather on the Union’s tactical interests. 

Respectfully, the Region must not reward Workers United for using the NLRB’s process 

to effectively gerrymander voters. The Section 7 rights of all Buffalo Market partners must be 
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protected by permitting them to vote together in one multi-location election. Should the Region 

err in directing single-location elections, it will unnecessarily invite years of labor instability and 

potential NLRB litigation in the Buffalo Market regarding the petitions, as the Union has been 

clear that it intends to re-file its two withdrawn petitions, as well as file additional petitions for the 

remaining Buffalo Market stores. The facts, the law, and the practicalities of the situation mandate 

one market-wide, multi-location  election. 

Starbucks respectfully requests that the Region direct an election in the entire Buffalo 

Market (upon a sufficient showing of interest) and dismiss the Union’s three petitions. 

II. BACKGROUND FACTS AND PROCEDURAL HISTORY 

Starbucks (“Starbucks” or “Company”) operates over 9,000 retail locations across the 

United States to connect communities, one cup of coffee at a time. The Company’s North America 

retail operations are organized into twelve retail regions. (Tr. 110). The Buffalo Market is part of 

Starbucks’ Northeast Region (Region 8), overseen by Regional Vice-President Allyson Peck. (Tr. 

111). The Buffalo Market consists of two administrative districts, District 159 and District 362. 

Within those Districts, the Buffalo Market includes twenty Starbucks stores: fourteen drive-thrus, 

five cafes, and one kiosk. (Tr. 49).1 All stores at issue in the Buffalo Market are owned and 

operated by Starbucks. (Id.; Tr. 57, 171). 

Regional Director Deanna Pusatier (“Pusatier”) is charged with overseeing the Buffalo 

Market. Reporting to Pusatier are the District Managers for District 159 and District 362. (Pt. Ex. 

14; Tr. 112, 475). The Buffalo Market is managed as a whole by Pusatier, with support from her 

two District Managers, to ensure partners are able to provide the same exact, consistent customer 

service experience across all stores within the Buffalo Market. (Tr. 114).  

 
1 Stores shift from one District to another through regular redistricting when a new store is opened or when 
a store closes. (Tr. 114). 
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The Buffalo Market stores operate according to heavily-detailed operational plans, all 

devised at the national level, which include details as minute as to the exact location of a cake pop 

in a food display. These details are what ensure that all customers receive the same Starbucks 

customer experience of products and service, regardless of the store they frequent in the Buffalo 

Market. Store operations are further driven by Starbucks’ heavy reliance on technology that 

forecasts customer demand across the Buffalo Market, and schedules partners to work based on 

the forecasted demands and partners’ availability. All Buffalo Market stores share the same 

consistent décor and receive the same products and supplies from the same vendors via the same 

supply logistics network. By design, all Buffalo Market stores operate according to the exact same 

protocols without variance.  

Further by design, the approximately 400 Starbucks partners who work across the Buffalo 

Market stores share the same exact terms and conditions of employment regardless of the store in 

which they may work on any given day. (Bd. Ex. 3(a-c)). The record is devoid of a single example 

of any difference in the terms and conditions of employment amongst any Buffalo Market partners. 

Starbucks designed its operations to enable its partners (most of whom are part-time) to work in 

any store, at any time, to meet its operational needs. In fact, for that reason, Starbucks hires its 

partners with the express understanding that they set forth their availability to work across the 

Buffalo Market. Because the Buffalo Market stores operate under the same protocols and all 

partners market-wide share the same exact terms and conditions of employment, the Buffalo 

Market has extensive partner interchange and partner contact.  

Despite knowing that partners share the same exact terms and conditions of employment 

and regularly work in multiple stores throughout the Buffalo Market, the Union filed petitions 
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seeking single-store bargaining units at three random stores based on its extent of organizing.2 The 

Union subsequently filed single-store petitions at two additional stores (Case Nos. 03-RC-282640, 

03-RC-28264), but withdrew these two petitions when Starbucks moved to consolidate all five 

petitions. The Union’s approach to filing single-store petitions is effectively gerrymandering, as 

its agents have publicly stated that Workers United seeks to organize Starbucks partners across the 

Buffalo Market. Contrary to the provisions of the Act, the Union is seeking to choose its voters 

based solely on the extent of its organizing, rather than partners with a community of interests 

choosing whether to be represented.   

Indeed, the Union’s initial communication to Starbucks (on August 23, 2021) made it clear 

that it sought to organize across the Buffalo Market, and identified an in-house organizing 

committee of partners working at 14 of the Buffalo Market stores. By its own words, the Union 

seeks “to represent all 20 stores in the Buffalo area, 18 of which are represented in the organizing 

committee.” (Er. Ex. 25).     

The Union’s intention is clear: to organize all of the Buffalo Market stores collectively. 

Starbucks believes that the Union seeks inappropriate single-store units and that the only 

appropriate unit is one covering all baristas and shift supervisors who work across the Buffalo 

Market. The only appropriate unit is a Buffalo Market unit defined as follows:  

Included: All full-time and regular part-time hourly baristas and shift supervisors, 
employed at the Employer’s facilities located in the Buffalo, New York market.  
Excluded: All store managers, assistant store managers, office clerical employees, 
professional employees, guards and supervisors as defined by the Act, and all other 
employees. 
  
The Region conducted a hearing regarding the unit scope on September 22, 23, 27, 28, 29 

 
2 The Union’s inclusion of the Assistant Store Managers was not an issue set for hearing. Starbucks contends 
that the Assistant Store Managers employed in its Buffalo Market stores are Section 2(11) supervisors.  
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and 30, 2021. Both Starbucks and the Union called numerous witnesses and introduced exhibits 

during the hearing. 

III. LEGAL ARGUMENT  

A. The Union’s Effort to Hold Elections In Three Single-Store Bargaining Units 
Violates Section 9(c)(5).  

As a threshold matter, the Union’s effort to seek single-store elections is violative of 

Section 9(c)(5), which provides: “[i]n determining whether a unit is appropriate… the extent in 

which the employees have organized shall not be controlling.” 29 U.S.C. § 159(c)(5).  

The U.S. Supreme Court has cautioned that enforcing courts “should not overlook or ignore 

an evasion of the § 9(c)(5) command.” NLRB v. Metro. Life Ins. Co., 380 U.S. 438, 442 (1965). 

The community of interest facts at issue, precedent with respect to determining the appropriate 

bargaining unit, and whether the unit determination is adequately explained, are all analyzed in 

determining whether a Section 9(c)(5) violation exists. See, e.g., Lundy Packing Co., 68 F.3d 1577, 

1580-83 (4th Cir. 1995); May Dept. Stores Co. v. NLRB, 454 F.2d 148, 150-51 (9th Cir. 1972). 

To be sure, Union organizers have openly articulated its intent to organize Starbucks 

partners across the Buffalo Market because of their shared interests. (Er. Ex. 28). A Business 

Insider (August 25, 2021) article regarding the campaign, which Workers United publicized, stated 

the Union seeks “to represent all 20 stores in the Buffalo area, 18 of which are represented in the 

organizing committee.” More recently, on September 23, 2021, Workers United publicized an 

article ratifying the comments of organizing committee member Brian Murray, who stated: 

“[i]nitially we were looking at a district of about 20 stores because of a commonality of interests. 

Workers would switch shifts between these 20 stores pretty frequently. . . . Our goal is to organize 

all of them, but right now we’re going store by store. . . . We’re going to refile for two stores and 

we’re going to file for even more. . . . we’re going to keep pushing for them to allow elections 
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store-by-store.” (Id.). Relatedly, in an article discussing the Union’s organizing efforts, featuring 

interviews with members of the Union’s organizing committee, Business Insider reported 

“[e]ventually the group aims to represent all 20 stores in the Buffalo area, 18 of which are 

represented in the organizing committee,” evidencing its intent shared with Business Insider (Id.). 

In another media interview, a Union organizing committee member acknowledged that the Union 

was going to “refile for stores and we’re going to file for even more.” (Id.). 

The Union has also made clear its intent to organize market-wide in direct communications 

it sent to the Company. In a letter directed to Starbucks’ President and CEO, Kevin Johnson, the 

Union stated that its organizing committee includes “Starbucks partners from across the Buffalo 

region,” and the letter included signatures from partners working at stores across the Buffalo 

Market, not limited to the three petitioned-for stores, including store numbers: 50060, 7749, 7879, 

7799, 10750, 7665, 7938, 22882, 63771, 7340, 7938, 7448, and 47843. (Id.).  

The Union’s effort to start with three stores as single-location units evidences the fact that 

its petitions and proposed unit scope are impermissibly controlled by the extent of its ability to 

organize the Buffalo Market. While its organizing efforts are market-wide, the Union first hastily 

filed three petitions covering three random stores within the Buffalo Market. One week later, it 

filed two additional petitions for two additional stores in the Buffalo Market, but then – potentially 

recognizing that its request for individual store units was inconsistent with its filing – the Union 

withdrew those two petitions. (03-RC-2822461; 03-RC-282640). 

In short, the Union’s public admission that it is actively trying to organize the entire Buffalo 

Market, due to the overwhelming commonalities across all 20 stores in the market, clearly shows 

that a market-wide unit is the only appropriate unit. Just as in Quality Food Markets, 126 NLRB 

349, 350 (1960), where the Board found that an arbitrary grouping of stores was controlled by the 
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extent of organization, the three stores petitioned-for by the Union are part of the larger Buffalo 

Market; they are operated based on policies and procedures applicable to all stores in the Buffalo 

Market; the partners working in those stores have the same training, wages, benefits, uniforms, 

and employment policies; and, they interchange on a frequent basis between stores in the Buffalo 

Market. Making this case even more compelling than Quality Foods is the Union’s publicly 

admitted intent to organize the entire Buffalo Market because all of the partners in the market have 

strongly shared interests. (Er. Ex. 28). There is simply no basis on which to carve out one or more 

stores from the whole of the Buffalo Market. On these facts, and in light of the Board precedent 

discussed above, the Union’s arbitrary selection of three stores in which to pursue elections is 

arbitrary and controlled by the extent of its organizing in violation of Section 9(c)(5) of the Act. 

See also Malco Theatres, Inc., 222 NLRB 81, 82 (1976) (petitioned-for unit of five theaters out of 

eight in the Memphis area was inappropriate where employees at all theaters had virtually identical 

wages and benefits, common supervision, common operating policies, employee interchange 

between theaters, and were all located in a metropolitan area); Kansas City Coors, 271 NLRB 

1388, 1389-90 (1984) (petition seeking only some, not all of employer’s locations was 

inappropriate where locations were only 25-30 miles apart at most, all labor relations policies and 

methods of operation were employer-wide and controlled by employer policy, employees at the 

stores performed the same work in the same job classifications and under the same employment 

terms, and there was “some” interchange of employees and equipment among the locations).  

The Union’s attempted piecemeal representation of the Buffalo Market is in no one’s 

interest. DPI Secuprint, Inc., 362 NLRB No. 172 (2015) (Member Johnson, dissenting) (“The trend 

toward smaller units - or units comprised of employees not significantly distinguishable from their 

coworkers except by the extent of organizing - cannot foster labor peace.”). A proliferation of 
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bargaining units in the Buffalo Market will waste significant agency resources in a repetitive 

process with the same Union goal. The Union’s strategy “can only create instability” from its own 

jurisdictional issues, conflicting demands, and overlap in process and procedure.  

The Union’s conduct forces the Region to address the two options here: (1) 20 separate 

elections and bargaining units for the Buffalo Market stores, or (2) a single market-wide unit vote. 

We have confidence that the Region will correctly assess the record evidence in accordance with 

precedent, and direct an election in a multi-location unit. Failing to do so would unnecessarily 

result in up to 20 separate single-store petitions being filed, processed, and potentially litigated for 

years to come. That approach is not in-line with fostering stability in labor relations or what either 

party seeks. Starbucks’ Buffalo Market partners deserve the right to vote in a multi-location unit 

election together. 

By any measure, the Union’s three petitions improperly seek units based on the present 

extent of organizing alone. The Union’s petitions are inappropriate, and an election should be 

ordered in the entire Buffalo Market, the only appropriate unit, should the Union choose to proceed 

to such an election. 

B. The Union’s Effort to Secure Votes in Three Separate, Single-Store Units 
Defies the Reality of Buffalo Market Operations and is Not Conducive to 
Stable Labor Relations. 

The Union’s effort to fracture the Buffalo Market and seek elections in three single-store 

units is not conducive to stable labor relations. Courts and the Board have long recognized that, in 

exercising its discretion to determine a unit appropriate for the purposes of collective bargaining, 

the Board must assure that the approved unit creates a situation where stable and efficient 

bargaining relationships can occur. See Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355, 362 

(1949) (“To achieve stability of labor relations was the primary objective of Congress in enacting 

the [NLRA].”); NLRB v. Catherine McAuley Health Center, 885 F.2d 341, 344 (6th Cir. 1989) 
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(“In addition to explicit statutory limitations, a bargaining unit determination by the Board must 

effectuate the Act’s policy of efficient collective bargaining.”). 

The goal of employee free choice must be balanced with the need to assure a stable, 

efficient collective bargaining relationship. See Allied Chem. Workers v. Pittsburg Plate Glass 

Co., 404 U.S. 157, 172-73 (1971) (citing Pittsburg Plate Glass Co. v. NLRB, 313 U.S. 146, 165 

(1941)); Kalamazoo Paper Box Co., 136 NLRB 134, 137 (1962)). “As a standard, the Board must 

comply, also, with the requirement that the unit selected must be one to effectuate the policy of 

the Act, the policy of efficient collective bargaining.” Pittsburg Plate Glass Co. v. NLRB, 313 U.S. 

at 165. To do otherwise undermines, rather than promotes, efficient and stable collective 

bargaining. See, e.g., Bentson Contracting Co., 941 F.2d at 1265, 1269-70; see also Fraser Eng’g 

Co., 359 NLRB 681, 681 & n.2 (2013). 

The statutory requirement of stable labor relations and effective collective bargaining is a 

prominent reason why the Board and courts have emphasized that “the manner in which a 

particular employer has organized his plant and utilizes the skills of his labor force has a direct 

bearing on the community of interest among various group of employees in the plant and is thus 

an important consideration in any unit determination.” Bentson, 941 F.2d at 1270, n.9 (citing 

Gustave Fisher, 256 NLRB at 1069, n.5 and quoting International Paper Co., 96 NLRB 295, 296 

n.7 (1951)); Catherine McCauley, 885 F.2d at 345; Fraser Eng’g, 359 NLRB at 681 & n.2. As 

similarly observed in NLRB v. Harry T. Campbell Sons’ Corporation: 

But winning an election is, in itself, insignificant unless followed by 
stable and successful negotiations which may be expected to 
culminate in satisfactory labor relations….If the Board’s selection of 
the appropriate bargaining unit…[here, a separate department of an 
integrated quarry operation] were to stand and bargaining is 
undertaken, neither party on the stage at the bargaining table could 
overlook the fact standing in the wings are more…[unrepresented] 
employees, employees who cannot be separated in terms of labor 
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relations from the small group of employees directly involved…. The 
Board here has created a fictional mold within which the 
parties…[must] force their bargaining relationships. In the language 
of Kalamazoo Paper Box Corp.…such a determination “could only 
create a state of chaos rather than foster stable collective bargaining,” 
because in the “fictional mold” the prospects of fruitful bargaining 
are overshadowed by the prospects of a breakdown in bargaining. 

 
407 F.2d 969, 978 (4th Cir. 1969). Fruitful bargaining breaks down because both parties would be 

necessarily focused on the impact of their bargaining decisions on the larger, unrepresented group 

of employees with whom the unit employees clearly share a significant community of interests. 

See also Szabo Food Servs., Inc. v. NLRB, 550 F.2d 705, 709 (2d Cir. 1976) (“In view of the high 

degree of integration of the employer’s…business operation, the practical necessities of collective 

bargaining militate against the creation of a fractured bargaining unit, with its attendant distortion 

of the employer’s business activities and labor relations….”).  

 The Union’s effort to separate three individual stores from the 20 stores in the highly- 

integrated Buffalo Market creates the very situation the Supreme Court, numerous Courts of 

Appeal, and the Board have cautioned against. As fully explained below, virtually all of the 

bargainable employment terms are controlled at the Buffalo Market level, regional level, or 

national level. Starbucks has deliberately organized the Buffalo Market in this way so that: (1) the 

customer experience in each store is the same; and (2) Buffalo Market partners can and do work 

in any store in the market without the need to retrain, while receiving the same wages and benefits 

and utilizing the same policies, human resources procedures and technology. This is truly a market-

based rather than store-based operation. As a result, allowing bargaining to occur on a store-by-

store basis, rather than a market-wide basis, would create a “‘fictional mold’ [in which] prospects 

of fruitful bargaining are overshadowed by the prospects of a breakdown in bargaining.” Harry T. 

Campbell Sons’ Corp., 407 F.2d at 978 (citing Kalamazoo Paper Box Co., 136 NLRB at 137). 
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C. The Only Appropriate Unit is Comprised of All Stores in the Buffalo Market.  

Board precedent states that a petitioned-for single-location unit is presumptively 

appropriate, unless it has been “so effectively merged into a more comprehensive unit, or is so 

functionally integrated, that it has lost its separate identity.” J & L Plate, Inc., 310 NLRB 429 

(1993). To determine whether the single-location presumption has been rebutted, the Board 

examines community-of-interest factors, including: (1) the extent of central control over daily 

operations and labor relations, including the extent of local autonomy; (2) functional coordination 

in operations between locations; (3) similarity of employee skills, functions, training, and working 

conditions; (4) the extent of common wages, benefits, and other terms and conditions of 

employment; (5) the degree of employee interchange; (6) geographic proximity between locations; 

and (7) bargaining history, if any exists. See Id.; Trane, 339 NLRB 866, 866-67 (2003); 

McDonald’s, 192 NLRB 878 (1971).  

The purpose behind examining these factors is to determine where authority over 

bargainable terms and conditions of employment lies in an employer’s organization. Big Y Foods, 

Inc., 238 NLRB 860, 861 (1978) (multi-location unit appropriate because “company officials” 

exercised “considerable” authority over terms and conditions of employment, while store 

managers did not).  

In this case, consideration of these factors, both individually and as a whole, establishes 

that individual Starbucks stores within the Buffalo Market do not have separate individual 

identities. Rather, they are parts of a single comprehensive whole, such that the only appropriate 

bargaining unit is one that includes all of the stores within the Buffalo Market. 

The record evidence in support of each factor in the analysis strongly establishes that 

Starbucks rebutted the single-location presumption. Not a single factor under the analysis supports 

a finding that a single-location unit is appropriate. Accordingly, the Region must find that a multi-
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location unit comprised of all Buffalo Market stores is the only appropriate unit. 

1. Control Over Daily Operations and Labor Relations Within the 
Buffalo Market is Highly Centralized.  

 
A single-location unit is not appropriate because individual stores in the Buffalo Market 

lack control over daily operations or labor relations. In assessing the scope of centralized control, 

the Board considers whether managers at a single location have sufficient control over the 

location’s daily operations and labor relations to sustain a single-location unit, or whether such 

control primarily lies at a higher-level of management common to multiple stores. See, e.g., Budget 

Rent A Car Systems, 337 NLRB 884, 885 (2002); Super X Drugs of Ill., Inc., 233 NLRB 1114, 

1114-15 (1977); Kirlin's Inc. of Cent. Illinois, 227 NLRB 1220 (1977).  

 Facts supportive of a multi-location unit include evidence that decisions such as store 

layout, products, pricing, merchandising, purchasing, daily operations, and scheduling, are made 

on a multi-store basis rather than a single-store basis. See, e.g., Super X Drugs, 233 NLRB at 1114.  

Here, the evidence clearly establishes that Starbucks exercises almost complete control 

over Buffalo Market store operational and labor decisions, through defined protocols and tools 

crafted and controlled by management at the Buffalo Market, regional, or national levels. The 

record evidence is clear that Store Managers have very narrowly limited control over operational 

or labor decisions, militating against a single-location bargaining unit. 

a. Operational Decisions are Controlled at the Buffalo Market 
Level and Above, Not at the Individual Store Level. 

(i) Store Planning, Design, and Layout in the Buffalo 
Market are Centrally Controlled at the Market Level 
and Above. 

The unrebutted record evidence shows that all decisions about whether and where to build 

new Starbucks stores, and whether to close, remodel, or relocate current stores, are all made at the 

Buffalo Market level and above. (Tr. 53-56, 63, 185).  
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Dave Shipe (“Shipe”) is the Company’s Store Development Manager responsible for 

“strategy and execution of store growth and physical positioning within the Buffalo Market”. (Tr. 

157). As Shipe explained, the Company takes a “holistic approach” and considers the “big picture 

of the Buffalo Market” when making store planning decisions. (Tr. 181-182). Shipe and his team, 

working with an external broker and potential landlords, are responsible for deciding if new stores 

in the Buffalo Market will be launched, when those stores will be built, and where those stores 

will be located. (Tr. 165). This team makes decisions on new stores in the Buffalo Market years in 

advance, considering population density, competitor footprint, and existing store figures. (Er. Ex. 

1; Tr. 165). The individual Store Manager plays no role in the decision to open new stores in the 

Buffalo Market, and has no control over where new stores will be located. (Tr. 170). 

Shipe’s team also plays a critical role in determining which stores will be remodeled and 

relocated, and when either will take place. (Tr. 158, 176, 182). Shipe and his team’s stated goal is 

to “touch” and update every store in the Buffalo Market at least once every five years. (Tr. 178-

179). Again, Store Managers play no role in these remodeling or relocation decisions in the Buffalo 

Market. (Tr. 179).  

Shipe and his team have, in the past, decided to open new stores with the expectation that 

some degree of sales transfer between a new store location and another nearby store may occur. 

(Tr. 170). Shipe explained that there is “no fear of cannibalization when we open new stores” 

because the end result should be a “net positive in revenue” for the Buffalo Market. (Tr. 170-172). 

Because the stores are all “company-owned,” the Buffalo Market shares growth and profit figures 

across all stores in the market. (Tr. 171). In other words, Starbucks cares about the overall success 

of the market, rather than the numbers of any particular store in isolation. All Starbucks stores in 

the Buffalo Market are part of the Starbucks Corporation and not separately incorporated. (Tr. 49, 
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57, 171). 

Relatedly, store closure decisions are made by a committee composed of high-level 

representatives from store development, finance, market planning, and legal. (Tr. 182). Again, 

individual Store Managers play no role in the decision as to whether their store will remain open 

or be closed. (Tr. 181-183). 

All stores in the Buffalo Market (including new stores and remodeled stores) are designed 

by a regional design team in order to ensure consistency of customer and partner experiences at 

each store in the market. (Tr. 184). Starbucks utilizes rigid design standards, and the design team 

determines the store “layout,” the color, the placement of pickup windows, the location of 

equipment, the placement of the menu board, and all stores in the Buffalo Market utilize the same 

marketing and merchandising signage. (Tr. 62-63, 80, 82, 91, 167-169). The design team also 

collaborates with the operations and construction teams to make necessary design adaptations 

based on the anticipated sales volume. (Tr. 184). Store Managers do not participate in these 

decisions regarding the store design and layout for stores in the Buffalo Market. (Tr. 183). 

(ii) Individual Stores Have Very Narrowly Limited and 
Circumscribed Control Over Their Day-to-Day 
Operations in Order to Ensure a Consistent Customer 
Experience Between Stores. 

Day-to-day store operations also are controlled at the Buffalo Market level and above, not 

at the store level. Starbucks creates and implements extensively detailed operational protocols to 

ensure customers receive the same Starbucks experience regardless of the store they visit on any 

given day. Customer flow, product selection, and services are highly orchestrated within the 

Buffalo Market stores. Simply put, as consumers we all know that we will receive the same great 

beverages, food, and experience no matter which Starbucks we enter – that is a product of extensive 

design and external control over store operations.   
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The hours of operation for each store in the Buffalo Market are set by the Regional Director 

and District Managers. (Tr. 100). The Store Manager has no authority to alter these hours. (Tr. 

341-342). 

The equipment used at the Buffalo Market stores is the same and selected by the operations 

and equipment teams, who collaborate with the design team to determine where every piece of 

equipment (like an espresso machine) should be placed in every store. (Tr. 90). Store managers do 

not have authority to select, change, or unilaterally move this store equipment. (Id.).  

Similarly, all Buffalo Market stores utilize the same products and supplies. Decisions as to 

what products will be sold and what supplies will be utilized in Buffalo Market stores are made by 

Starbucks’ centralized supply chain and product teams. (Tr. 70). Menus are set outside of the stores 

and consistent across all Buffalo Market stores. (Tr. 82-83). Again, Store Managers have no role 

in this process. (Id.). They do not determine what products will be sold at their assigned stores, 

and they cannot vary from Starbucks’ pre-determined product offerings. (Tr. 70-71).  

Store promotions also are determined on a centralized basis. Every twelve to thirteen 

weeks, Starbucks headquarters issues a planning period guide nationally and to all Buffalo Market 

stores. (Tr. 351). The planning guide includes in-depth discussions of the promotional items to be 

showcased during the planning period, special food or drink items to be offered at all stores, as 

well as instructions on how to implement the new promotional items. (Id.). All Buffalo Market 

stores receive the same planning guide at the same time, and all Buffalo Market store partners are 

required to adhere to the planning guide’s directives on how to prepare seasonal food and beverage 

items and display such items. (Tr. 351-352). Starbucks Senior Vice President of Operations 

Services and Siren Retail, Shannon Garcia (“Garcia”), explained that, the month before the 

hearing, all stores in the Buffalo Market implemented the planning period guide for fall promotions 
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– this included seasonal items like the pumpkin spice latte, pumpkin spice cold brew, and apple 

crisp macchiato. (Tr. 351). Individual stores and Store Managers execute the prescribed plans. 

They do not have the authority or autonomy to deviate from the planning guide procedures, they 

may not decline to participate in “promo” periods, and they have no control over the products and 

merchandise offered by the store during these periods. (Tr. 351). 

Starbucks’ extensive centralized operational control drills down to the details of which 

coffees will be brewed in its Buffalo Market stores each week, how food will be displayed, and 

how food and beverage items are presented. (Tr. 86). In fact, Starbucks headquarters regularly 

distributes a “Siren’s Eye” to each store. (Tr. 295-296). Similar to the directives in the planning 

period guide, the Siren’s Eye tool identifies and dictates exactly how and where each store displays 

its merchandise. (Tr. 295-296). Each Siren’s Eye has an effective date determined by Starbucks 

headquarters, and the document includes visual layouts providing direction on where bottles of 

water are placed, how many cake pops are displayed in the food case and where they are placed, 

and the temperature at which merchandise should be maintained. (Tr. 101-102, 356, 358-359, 295-

296, Er. Ex. 21). For instance, Garcia explained that all Buffalo Market stores follow the 

instructions provided in the Siren’s Eye when “turning the store red” for Starbucks’ holiday 

promotions. (Id.). The night before the holiday promotions are launched for the Buffalo Market, 

all stores will reset to the Siren’s Eye’s specifications, prepare the holiday merchandise, and pull 

out red signs for all store displays. (Tr. 83-84). All holiday promotions launch at the same time the 

following morning across the Buffalo Market. (Id.). All Buffalo Market partners receive and 

implement the Siren’s Eye at the same time. Store Managers do not participate in the creation of 

the Siren’s Eye and cannot vary from the operational guidelines set forth in the Siren’s Eye. (Tr. 

80, 83). The role of the store is to execute on the carefully designed plans so customers have a 
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consistent experience in whichever store they visit. 

Likewise, Starbucks maintains centralized control over all aspects of building maintenance 

and management for each store in the Buffalo Market. (Tr. 160-165, 65-66). Accordingly, 

individual stores in the Buffalo Market have no control over which vendors and contractors they 

use for facilities management. Such decisions are made on a market-wide basis by the Buffalo 

Market Facilities Services Manager, Bonny Elster, who is also responsible for processing vendor 

and contractor invoices. (Tr. 65-66). Individual stores have no control over their facilities budget 

for new equipment and repairs, or other budgetary matters – this is handled on a market-wide basis. 

(Tr. 65-66, 68-69).  

Relatedly, individual stores and their Store Managers have no discretion or input on 

product or supply pricing, procurement, invoicing, or purchasing. (Tr. 70-71, 350-351). Pricing is 

handled by the “pricing team” at the market, regional or national level, not at the store level. (Tr. 

350-351). All procurement, invoicing, and payment of food and beverage items are processed by 

the Starbucks supply chain team on a market-wide basis. (Tr. 70-71). Product and supply orders 

for all stores in the Buffalo Market are placed on a market-wide basis. (Id.). In fact, the Buffalo 

Market stores purchase the same products from the same vendors, the products are shipped from 

the same warehouse, and the invoicing for products and supplies is handled by the same centralized 

resource. (Tr. 65-66, 70-73, 75). More specifically, all merchandise and supply deliveries in the 

Buffalo Market come from the Company’s Rochester Distribution Center, and deliveries to 

Buffalo Market stores occur every other day following the same pre-determined delivery route. 

(Tr. 349). The Company’s York, Pennsylvania roasting plant is responsible for all coffee deliveries 

to Buffalo Market stores. (Tr. 125).  
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(iii) All Stores in the Buffalo Market Share Common 
Technology Tools That Enable Central Planning and 
Control. 

All Buffalo Market stores are tied together through the use of engineering tools designed 

by Starbucks to limit operational variations from store to store. These common tools touch every 

aspect of the store’s operations.  

For instance, Starbucks’ Partner Planning tool forecasts customer demand across the 

Buffalo Market on a per store basis, and then determines the number of partners to be scheduled 

in a particular store in the Buffalo Market. (Er. Ex. 4; Tr. 218). The Partner Planning tool then uses 

the data collected and stored in the Partner Hours system regarding partners’ availability across 

the Buffalo Market. As discussed below, when partners are hired in the Buffalo Market, all partners 

enter their availability to work on a form entitled the Partner Availability Form. (Er. Ex. 3). 

Notably, the Partner Availability Form seeks partners’ availability for hours in which they may be 

scheduled to work, but does not seek partners’ limitations as to Buffalo Market stores in which 

they are willing to work. Conversely, the Partner Availability Form clearly sets forth the 

expectation that partners will work anywhere when needed: “[y]ou could also be asked to work at 

another location to meet the needs of the business or to attain your requested hours.” (Er. Ex. 3). 

Partner availability is then inputted into to the centralized Partner Hours database. (Tr. 214-215). 

Once the Partner Planning tool marries its forecasting information with the partners’ availability 

data from Partner Hours, the system automatically generates store schedules for each Buffalo 

Market store. (Tr. 218-219, 260). Thus, the schedules for all Buffalo Market stores are 

automatically generated by technology, not by the Store Managers for their respective stores.  

Starbucks also uses engineering tools to automatically replenish all packaged food, 

packaged coffee, merchandise, and gift cards for the Buffalo Market. (Tr. 346). New inventory 

arrives without any orders or requests from individual stores, and Store Managers cannot adjust 
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their orders for these products. (Tr. 346-347). The Company also has an auto-shipment process for 

select food and beverage items so the Store Manager “doesn’t have to interact with the order.” 

(Id.). Thus, new and seasonal items are automatically shipped to each store without any interaction 

from the store manager. (Id.). 

For those products not covered by automated shipment, all stores use the same inventory 

management system (“IMS”) that automatically suggests order quantities based on order history. 

(Tr. 74, 345-346). This “par builder” determines each store’s appropriate order and inventory 

needs based on sales history, forecast, and trend data. (Tr. 345-346). There are also “suggested 

order quantities,” or SOQs for each store, which are designed to minimize the need for human 

input in inventory orders. (Tr. 346). If the inventory is accurate, and the counts are right, then the 

IMS works with very little input from store-level management. (Tr. 346). Although Store 

Managers have some ability to make changes in the IMS, any changes can be made only within 

parameters centrally established by Starbucks. (Tr. 123-124). Starbucks seeks to limit the input 

Store Managers can make into the system because inventory quantities are determined based on 

previous trends, product mix, sales forecasts and other factors. (Tr. 346-347). The limitations on 

Store Managers’ ability to modify ordering are intended to ensure sufficient inventory of supplies 

exists for other stores to meet customer demand throughout throughout the Buffalo Market, not 

just at an individual store, and thus Starbucks reduces waste. 

Furthermore, Starbucks continues to pursue additional automation tools, removing 

individual store management responsibilities and centralizing operational functions. For instance, 

Starbucks is presently rolling out a fully-automated ordering system for food. (Tr. 348). Already 

implemented in select stores outside the Buffalo Market, automated food ordering will be available 

in the Buffalo Market by November 2021, and beverage and beverage ingredient ordering will be 
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fully automated for the Buffalo Market by 2022. (Tr. 74, 348-349).  

Clearly, Starbucks’ use of systems for labor forecasting and scheduling, as well as 

product/supply purchasing delivering, across all Buffalo Market stores further highlights the lack 

of local control possessed at the store level, due to the Company’s need to provide a common 

customer experience market-wide. 

(iv) All Stores in the Buffalo Market Share the Same 
Supplies. 

Since purchasing, invoicing, and budgeting for products and supplies are handled at the 

market level, stores within the Buffalo Market can and do share supplies. (Tr. 71, 76-77). If one 

store in the Buffalo Market runs out of supplies, partners may fulfill supply needs by picking up 

or delivering these items from another store in the Buffalo Market. (Tr. 76-77). Indeed, Deanna 

Pusatier testified that she has never experienced an incident when no partner at a store would agree 

to pick up supplies needed from another store. (Tr. 759). 

The record is replete with examples from witnesses who testified that partners routinely 

obtain supplies from other stores in the market. (Tr. 76-77, 633-634, 640, 581, 716-718, 722-723, 

753). The frequent movement of supplies from one store to another in the Buffalo Market further 

illustrates the high degree of functional integration among stores and partner contact. 

* * * 

In sum, Starbucks centrally controls nearly every aspect of day-to-day store operations at 

the Buffalo Market level or above. This purposeful and detailed centralized decision-making 

ensures a consistent Starbucks experience for customers regardless of the Buffalo Market store 

they patronize. This extensive centralized control also enables partners to seamlessly work in any 

Buffalo Market store without additional training to deliver the same customer experience, while 

continuing to enjoy the same terms and conditions of employment regardless of the store in which 
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they are working.  

b. Labor Relations Decisions are Controlled at the Buffalo Market 
Level and Above, Not at the Individual Store Level. 

(i) Applications and Hiring are Handled on a Buffalo 
Market Basis. 

Labor relations are also centrally controlled at the Buffalo Market level or above, through 

Starbucks’ nationally deployed policies and technology tools.  

Starbucks obtains new applicants for employment and processes applications on a 

centralized basis. Applicants for the barista and shift supervisor roles can only apply for 

employment through the Starbucks career website. (Tr. 224-230, 256-257; Er. Exs. 6-7). 

Applicants cannot apply in-person at individual stores. (Tr. 224). All applicants in the Buffalo 

Market complete the same job application on Starbucks’ career website and answer the same pre-

screen questions. (Tr. 224-234, 256-257; Er. Exs. 6-7). All applicant information is centrally stored 

in Starbucks’ hiring platform called Taleo. (Tr. 233-234). 

After the online application and pre-screening questions are completed, a pre-screening 

assessment is conducted outside of the Buffalo Market. If a candidate passes the pre-screening, 

then the candidate’s application remains active in the Taleo system. (Tr. 236-238).  

When the Partner Planning tool forecasts that an additional partner is needed in the future, 

a Store Manager may go into Taleo and search for all pending, pre-screened Buffalo Market 

applicants. The Store Manager then coordinates an interview of the applicant. Starbucks expects 

two Store Managers (one from the store in need and one from another Buffalo Market store) will 

interview the applicant according to a pre-set script of interview questions. (Tr. 237-240; Er. Exs. 

10-11). Store Managers are specifically instructed to follow the interview questions document to 

avoid the appearance of creating bias or giving a candidate an unfair advantage. (Tr. 313).  

The two Store Managers are to reach a consensus on whether the applicant is acceptable or 
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not. If the two Store Managers jointly decide that the candidate is acceptable, Starbucks will make 

the candidate a job offer. (Tr. 240-241). Individual Store Managers cannot make hiring decisions 

on their own. (Tr. 240-242). If the candidate is offered employment, Starbucks’ talent acquisition 

and recruiting team sends the template offer letter, which is used in all instances. (Tr. 240-241; Er. 

Ex. 12). The pay rate is established by Starbucks, and the Store Manager has no authority to deviate 

from it. (Tr. 283-285). 

After an offer is extended, Starbucks personnel outside of the Buffalo Market process a 

background check. A candidate who passes the pre-screening assessment and is offered 

employment (contingent upon background check), still may not become a partner if the 

background check does not clear. (Tr. 241). 

In addition, Starbucks centralizes its response to staffing shortages in the Buffalo Market. 

Starbucks occasionally conducts market-wide hiring fairs. (Tr. 243-244, 617, 709-710). During a 

hiring fair, the District Managers and Store Managers conduct pre-planned interviews, either in-

person or virtually, where multiple candidates are interviewed and hired on the same day for work 

in the Buffalo Market stores. (Id.). In addition, in May 2021, Starbucks hired a recruiter for the 

Buffalo Market in response to the pandemic-related staffing shortages it was experiencing. (Tr. 

245). For the past five months, the Buffalo Market recruiter has been interviewing all applicants 

for employment in the Buffalo Market, and the Store Managers are no longer involved with 

interviews. (Tr. 245).  

Thus, it is manifest that the recruitment, application process, and hiring process for partners 

in the Buffalo Market is centralized at the market-level or higher, and outside of the individual 

stores.  

(ii) Hours of Work and Schedules Are Centrally Controlled. 

Starbucks has uniform working hours throughout the market. (Tr. 472). All of the stores in 
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the Buffalo Market open at 5:00 or 5:30 a.m. and close at 8:30 p.m. (Er. Ex. 27). Store hours are 

set based on recommendations from Starbucks’ Operations and Analytics Team located in Seattle, 

and those recommendations are finalized by the Regional Director and District Managers. (Tr. 

100, 341). As stated above, the Regional Director is the one with authority to alter the store hours 

and the Store Manager has no involvement. (Tr. 341-342, 479).  

Within the prescribed store hours, Regional Director Pusatier, assisted by her District 

Managers, determines the staffing needs for each store. Pusatier and District Managers may also 

use the Partner Planning tool to determine the number of partners needed to staff the operations, 

and to move partners from overstaffed stores to understaffed stores within the Buffalo Market. (Tr. 

343). 

 Once staffing needs are determined, partner scheduling is determined in the first instance 

by the Partner Planning tool. (Tr. 218-219, 260, 750; Er. Ex. 5). Thus, the schedules for all Buffalo 

Market stores partners are automatically generated without any input from the Store Managers. 

While a Store Manager may administratively acknowledge an absence or other changes to the 

automated schedules, Store Managers cannot independently approve overtime. Any overtime 

outside of the automatically scheduled hours must be approved and directed by the District 

Manager rather than at the individual store level. (Tr. 476-477).   

(iii) Personnel Policies are Established and Effectuated on a 
Buffalo Market or Above Level Rather than on a Store-
by-Store Basis. 

Starbucks’ heavy centralized control carries through its personnel policies. All partners in 

the Buffalo Market are subject to the same personnel policies, as crafted by a human resources 

team in Seattle. (Tr. 277, 389; Er. Ex. 13). All partners have access to the same Partner Contact 

Center for human resources information and support regardless of the Buffalo Market store in 

which they work. (Tr. 389). Furthermore, although policies are crafted at the national level, 
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Starbucks employs a Partner Relations Manager, Emily Filc (“Filc”), to ensure the policies are 

applied uniformly for all partners across the Buffalo Market stores.  

Further evidence of centralized control is the implementation of partner discipline. 

Starbucks utilizes yet another technology tool, Virtual Coach, to ensure that discipline is 

consistently administered across its stores. Chris Fugarino  (“Fugarino”) testified that he created 

Virtual Coach to address the high frequency of partners working in multiple stores. Fugarino 

wanted to ensure that each partner is managed in the same way and subject to the same disciplinary 

policies and procedures regardless of the stores in which such partner may work. (Tr. 280). 

Fugarino described Virtual Coach as an important tool, stating:  “[i]t also creates consistency due 

to the amount of partners that we have working across stores. And this creates consistency, so that 

each manager is managing each partner the same when there are violations in policy or behavioral 

issues that don't meet our standards - or behavioral gaps, I should say.” (Tr. 280). 

All Store Managers are trained on using Virtual Coach. Virtual Coach prescribes the 

expected outcome for specific partner behaviors. Thus, when an hourly partner (barista or shift 

supervisor) has an attendance, conduct or performance issue, Store Managers are required to log 

on to Virtual Coach, and input information specific to the partner and conduct at issue. Virtual 

Coach then processes the information and determines the level of discipline to be issued. (Tr. 279-

280, 387, 481; Er. Ex. 22). For example, if the underlying conduct involves poor attendance, 

Virtual Coach guides the Store Manager through a series of “yes” and “no” questions based on the 

Company’s attendance and discipline policies. (Er. Ex. 22). Virtual Coach asks the Store Manager 

whether the partner’s conduct arose from “extenuating circumstances” or whether the partner is 

on “leave.” It also asks whether the partner has received any “corrective action” on the attendance 

policy before, and if so, what level and when. Thus, Virtual Coach identifies which policies have 
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been violated and tells the Store Manager what to do. The Store Manager is expected to follow 

Virtual Coach and does not have discretion to ignore its directives. If a Store Manager wanted to 

deviate from a directive, he/she would have to consult with the District Manager for approval. (Tr. 

283). Should a Store Manager ignore Virtual Coach or fail to use it, they would be subjected to 

discipline. (Tr. 280).  

Relatedly, Store Managers are reminded via Virtual Coach to contact their next-level 

leaders (which are the District Managers), who are expected to be involved in all levels of 

discipline for Buffalo Market partners. (Er. Ex. 22). Virtual Coach may also inform the Store 

Managers to contact Partner Relations for assistance. Ultimately, if a Store Manager plans to issue 

a documented coaching, they must first consult with the District Manager. (Tr. 283-284; Er. Ex. 

18).  

Supporting its efforts to ensure consistency across stores, Starbucks utilizes the Partner 

Contact Center (“PCC”) which acts as a call center to triage incoming partner complaints and 

questions. All Buffalo Market partners are provided with contact information for the PCC via the 

partner guide and daily records book. (Tr. 282; Er. Ex. 13). All partner calls to the PCC are 

answered by human resources professionals who are trained to calibrate with one another to drive 

consistent outcomes. Those answering the calls adhere to myriad of scripts to assess the situation. 

If the incoming call is about harassment or ethics, the partner call is forwarded to the Business and 

Ethics Compliance team. (Tr. 389-390). If the incoming call is more human resources related, then 

it is transferred to the Partner Relations team. In evidence as Employer Exhibit 23 is a PCC script 

to address an incoming complaint, which states that the complaint will be shared with the District 

Manager (DM), not the Store Manager, and the “partner can anticipate follow-up and/or resolution 

from their DM.” (Er. Ex. 23).  
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(iv) Partner Work Assignments are Directed via Technology, 
Not at the Store Level 

The stations to which a Partner is assigned during a shift are decided by an engineering 

tool called the “Play Builder,” which was developed by Starbucks’ Services Team. (Tr. 354; Er. 

Ex. 16). The Play Builder takes in the projections of the daily store the flow of work, the product 

mix, the number of partners scheduled to work, and makes recommendations for where partners 

should be placed in the line layout and what tasks they should be asked to complete. (Tr. 91).  

The Shift Supervisor or Store Manager then reviews the Play Builder output and 

recommendations, and creates a plan based off the recommended stations. (Tr. 91-92, 354). The 

Play Builder seeks to account for the frequency of product use and sales, as well as the volume 

and type of business in a store. (Tr. 354). This level of centralized control over the day-to-day 

functions of store partners, supports the conclusion that the single-location presumption is rebutted 

and only a Buffalo Market-wide unit is appropriate.  

In fact, the evidence shows that once the Play Builder electronically determines where 

partners are to be stationed within a store, the Play Caller, who may be either a Store Manager or 

a Shift Supervisor (who is included in the petitioned-for unit), may adjust the stations based on 

needs. (Tr. 262, 618-619). Doing so is not an exercise of discretion or independent judgment; 

rather, it is simply about knowing who is good at what task. (Id.)  

Notably, the Union’s witnesses, including Michelle Eisen and Danka Dragic, testified that 

the Shift Supervisor regularly acts as the Play Caller, directing the Store Manager’s work area 

consistent with the Play Builder. (Tr. 557, 618). Dragic explained testified: “[i]f I am scheduled 

that day and I’m the only keyholder, I am the Play Caller.” (Tr. 618).  The fact that the hourly Shift 

Supervisor is directing the Store Manager undermines any claim that the Play Caller exercises 

independent judgment as defined under NLRB precedent. 
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Thus, while Store Managers certainly have some authority within their stores, that authority 

is insufficient to overcome the evidence that day-to-day operational and labor relations control 

exists at the Buffalo Market level rather than at the individual store level. Without question, 

personnel policies, inclusive of the disciplinary process, are centrally controlled outside of the 

store level.   

c. The Evidence of Centralized Control of Operations and Labor 
Relations Strongly Favors a Multi-Location Unit. 

The foregoing centralized control over daily operations and labor relations at the Buffalo 

Market level has two purposes, as discussed above: (1) ensuring consistency of the customer 

experience; and (2) (critically for this case), ensuring that Starbucks’ partners in the Buffalo 

Market, “can walk into any one of those Buffalo stores and be able to be successful and be able to 

deliver the Starbucks experience consistently.” (Tr. 62-63). The quantum of evidence in this case 

is similar to or greater than those cases in which the Board held that the employer had overcome 

the single-facility presumption.  

For instance, in Super X Drugs, 233 NLRB 1114 (1977), the Board found that that a multi-

location unit was appropriate where the centralized control of operations and labor relations left 

the authority of store managers “severely circumscribed.” As in the instant matter, in Super X, all 

of the Company’s stores were similarly laid out and displayed and sold the same merchandise, and 

the district manager determined advertising, prices, operating hours, the number of employees in 

each position, and the hours to be worked by employees. The district manager was also required 

to approve leaves and pay raises, and while a store manager interviewed applicants and played a 

role in the hiring and firing process, the district manager was also a decision-maker in both. The 

Board found that the employer’s operations were “highly centralized” and that the only appropriate 

unit included all four of the employer’s stores in the Chicago area or all five of its stores in Cook 
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County.  

Similarly, in Kirlin’s, the Board held that a single-location unit was inappropriate because 

“of the integrated operation of the six stores, the centralized management of labor matters, 

commonality of supervision, interchange of employees, identical employee functions and terms 

and conditions of employment, the limited personal authority of each store manager, and the 

proximity of the two Carbondale stores within the same shopping mall, establish the 

inappropriateness of the petitioned single-store unit.” In its decision, the Board noted that 

purchasing, accounting and distribution of merchandise were handled centrally for all stores, all 

stores were similarly laid out and displayed and sold goods at the same prices, the operations 

manual was centrally drafted and established uniform guidelines for all stores, and employees 

performed the same functions, received the same wages and participated in common benefits 

across stores. While the individual store managers in Kirlin’s were involved in the hiring, firing, 

and discipline process, and could recommend the same, which far exceeds the involvement of 

Starbucks’ Store Managers in the Buffalo Market, the Board found that the Kirlin’s district 

manager “share[d] final authority” with the store manager. Similar to the facts in this case, the 

store managers in Kirlin’s had at best “limited authority” in daily labor relations decisions, but the 

Board found that the centralized control over operations showed a “lack of autonomy at the store-

level” that rendered a multi-location unit appropriate.   

* * * 

Analyzing the record evidence under Board and court precedent, the only possible finding 

is that Starbucks’ operational and labor relations decisions are made at the Buffalo Market level 

or above. Local autonomy over operational and labor relations simply does not exist. This factor 

strongly rebuts the single-store presumption and supports that a multi-location unit consisting of 



 

30 

the entire Buffalo Market is the only appropriate unit.  

2. All Store Locations Within the Buffalo Market are Functionally 
Integrated. 

The Buffalo Market stores operate in many ways like a single entity. All Buffalo Market 

stores are part of the same Starbucks Corporation, as opposed to the stores being separately 

incorporated entities. (Tr. 57). As noted, all stores are viewed as one when assessing the market 

share, as Shipe testified that a new store may be opened to gain market share even knowing that it 

may take away sales from existing stores. It follows that the Buffalo Market stores operate under 

the same market-wide budget as opposed to store specific budgets. (Tr. 68-69, 182).  

Starbucks collectively purchases, receives, and delivers supplies and products through the 

one supply chain system to the stores without any store-level discretion. When a store runs low on 

supplies, partners contact other stores to pick up the needed supplies. Store Managers, shift 

supervisors and baristas regularly go back and forth between Buffalo Market stores to exchange 

supplies. (Tr. 78-80).  

Another strong example of the functional integration of the Buffalo Market stores is the 

extensive partner interchange. Starbucks’ operations are built on the premise that partners will 

work across the Buffalo Market stores as business needs dictate. For that reason, partners are hired 

with the expectation that they will work at multiple stores during their employment. (Er. Ex. 4). 

As explained in greater detail below, partners with “home” stores in the Buffalo Market can and 

do regularly work in other stores in the Buffalo Market beyond their “home” store. (Tr. 76-77, 

633-634, 640, 581, 716-718, 753). 

Moreover, as detailed above, the new hire process (recruitment, application process, 

interviews, hiring fairs, offer letters, availability forms, etc.) is functionally coordinated across the 

Buffalo Market.  
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Also, Starbucks’ use of technology for business forecasting and partner scheduling on a 

Buffalo Market basis through the Partner Planning tool and Partner Hours technology show the 

Buffalo Market stores’ high degree of functional integration. (Tr. 260, 750; Er. Ex. 5). Staffing for 

store openings, closures and renovations are similarly integrated on a market-level, including at 

partner planning meetings. (Tr. 203, 211-213). 

But above and beyond these factors, functional coordination in the Buffalo Market is also 

demonstrated in the Buffalo Market partner connection networks and affinity groups. Partners 

throughout the Buffalo Market communicate through a GroupMe group chat communication 

platform. (Tr. 536).3 Partners use the GroupMe chat app to find coverage or swap shifts with other 

partners in the Buffalo Market. (Tr. 536). Indeed, one Union witness testified that the GroupMe 

chat app was used so frequently by Buffalo Market partners that she deleted the app because there 

were too many notifications of new postings. (Tr. 540). These connections demonstrate the high-

level of functional coordination among stores in the Buffalo Market.    

* * * 

In short, the functional coordination of Starbucks operations and partners strongly rebuts 

the single-store presumption and supports a multi-location unit consisting of the entire Buffalo 

Market as the only appropriate unit. 

3. Partner Skills, Functions, and Working Conditions are the Exact Same 
Across the Buffalo Market. 

a. Skills, Functions, and Training Are Set Market-Wide Rather 
than Store-by-Store. 

Consistent with Starbucks’ business model of delivering the same customer and partner 

 
3 The Union’s anticipated claim that this app is not a Starbucks-sanctioned app is a red-herring. The fact 
that partners regularly use the app across the Buffalo Market is what counts because it shows their 
interchangeability and contact. (Tr. 536).  
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experience regardless of individual store, partner skills, functions and working conditions are the 

exact same across the Buffalo Market.  

Partners throughout the Buffalo Market perform the same functions and deliver the same 

customer service at every store in the Buffalo Market. The training, functions, and services are all 

derived from Starbucks’ intentional and meticulous business plan to control how stores precisely 

operate to ensure consistency of the customer experience.  

 Partners throughout the Buffalo Market are required to follow the same operating manuals 

developed at Starbucks’ headquarters in Seattle, including the Siren’s Eye, and the weekly 

planning guide, which specify what food items will be included in the weekly menu, the menu 

prices, instructions on how to display and prepare food and drink items, and any training necessary 

to complete these tasks. (Tr. 350-352).  

Partners in the Buffalo Market all operate the same equipment and are assigned to the same 

predetermined in-store work locations to perform specific roles and routines. (Tr. 93, 95-97; Er. 

Ex. 17). Such daily assignments are determined by Starbucks’ Play Builder technology, which 

assesses customer patterns and uses that data to assign partners to staff various in-store locations 

(e.g., hot bar, cold bar, customer support, drive-thru register, among others). (Er. Ex. 16; Tr. 270-

274). Once assigned to in-store locations by the “play caller” (who most often is a shift supervisor), 

the partners perform specific roles and routines per detailed guidelines. (Er. Ex. 17). For each role 

there is a corresponding routine than a partner must follow. (Id.). These roles and routines are 

consistent across the Buffalo Market. (Id.). In addition, partners must also follow the same steps 

and instructions when performing all store-related operations, e.g., opening the store, “clocking 

in” their time, displaying merchandise, creating and serving drinks and food, stocking 

merchandise, placing orders in the point of sale (“POS”) system, closing out a transaction, and 
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store closing duties.  (Tr. 89, 94-95, 96-97, 249-250, 356, 358-59; Er. Exs. 13, 17, 21). 

b. Orientation and Training is Common for All Partners in the 
Buffalo Market. 

Orientation and training are also performed on a market-wide rather than a store-by-store 

basis. Partner training and orientation events occur at stores throughout the Buffalo Market, and 

are not based on the “home” store of the partner being trained. (Tr. 244-245, 248).  

All partners in the Buffalo Market receive the same new hire orientation. (Tr. 247-248; Pt. 

Ex. 8). The “First Sip” orientation is exacting to the level of detail that the same exact coffee is 

brewed for the new hire’s first coffee tasting. All orientation modules are the same, whether 

supported by a Store Manager, Barista Trainer, or any other in-store partner to help a new hire get 

through the process. (Tr. 629-630, 725).  

All Partners in the Buffalo Market also receive the same training regarding food and store 

safety. (Tr. 87-88). Partner training needs for new promotions and other purposes are determined 

by Starbucks’ Operations, Products and Learning Development Teams. (Tr. 84-85, 369; Er. Exs. 

14-15). There is no store-specific training as all Buffalo Market stores adhere to the same operating 

protocols. (Tr. 89).   

* * * 

The fact that baristas and shift supervisors across the Buffalo Market possess the same 

skills, perform the same functions, receive the same orientation and training, and enjoy the same 

working conditions strongly rebuts the single-store presumption, and shows that a multi-location 

unit consisting of the entire Buffalo Market is the only appropriate unit. 

4. There is a High Degree of Employee Interchange Across the Buffalo 
Market. 

The hearing record is replete with substantial testimonial and documentary evidence 

detailing the extensive level of partner interchange among stores in the Buffalo Market. Starbucks 
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provided raw data, with specific partner information, dates, stores, and time punch details, for all 

partners in the Buffalo Market and for the subset of partners who have the three petitioned-for 

stores as their “home” stores. (Er. Exs. 24-25; Tr, 417). In addition, two of Starbucks’ data experts 

(Eli Hanna and Amy Rotter) provided detailed testimony as to the processes and methods used to 

obtain the data, confirmed the data’s accuracy, and explained the contents of the data. In fact, after 

hearing the Starbucks data experts testify, the Union’s counsel stated that Starbucks’ data scientists 

“did a very clear job of explaining” the data. (Tr. 438-439).   

The undisputable data confirms what every partner in the Buffalo Market already knows - 

baristas and shift supervisors in the Buffalo Market frequently work in multiple stores. In fact, the 

Union confirmed in the media, in a statement by organizing committee member, Brian Murray, 

that partners “switch shifts between these 20 stores pretty frequently.” (Er. Ex. 28). The data proves 

that “pretty frequently” is actually an understatement.     

There is consistent, regular, significant, movement by partners across the Buffalo Market 

stores. This high level of partner interchange is obviously by design, not happenstance, as the 

Company’s business model is premised on implementing the same exacting operational protocols 

across all stores for customer consistency, and utilizing a dedicated workforce of partners who are 

able to seamlessly work in any Buffalo Market store to meet business needs.4  

The market-wide spreadsheet data shows that there is a high level of partner interchange 

among all Buffalo Market stores, with 45% of baristas and shift supervisors working in multiple 

stores. Other findings include: 

 
4 Starbucks uses the term “borrowed” to denote when a partner works in a store other than the partner’s 
“home” store. The “home” store is where the partner spends most of their shifts. As all stores operate under 
one Buffalo Market budget, partners work across all market stores without any apportioning of the labor 
costs.  
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 In Fiscal Year 20215, 45.5% of baristas and shift supervisors (392 partners) worked in at 
least one store other than their home stores. (Er. Ex. 24.) In Fiscal Year 2020, the number 
was a similarly robust 40.9% (269 partners). (Id.).  

 
 In FY 2020 and 2021 combined, baristas and shift supervisors in the Buffalo Market 

worked 32,771 borrowed away from their home store. (Id). 
 

 On average, in FY2021, the 20 stores in the Buffalo market each borrowed 927 labor hours 
from the other stores in the market.6 (Id.). The number was an equally large 836 hours in 
FY2020.7 (Id.) By reference, the average hours per partner in the Buffalo Market is 22 
hours per week, which is the equivalent of 1,144 hours (assuming that partner worked a 
full year). 

 
 On average, in FY2021, the 20 stores in the Buffalo market borrowed 178.8 shifts. The 

number was 151 in FY2020.8 (Id.). By reference, in FY2021, the average partner in the 
Buffalo Market worked 108.44 shifts. 
 

 When taken as a whole, these data points show that on average, there was at least the 
equivalent of one borrowed partner working a part-time schedule in every single store in 
the Buffalo Market at all times during both FY2021 and FY2020.  

 
Similarly, the data shows that there is a high level of partner interchange for the three 

petitioned-for stores. As partners work across all Buffalo Markets stores and not just among the 

randomly selected three-petitioned for stores, these numbers likely show less interchange than 

what actually exists. 

 At Store 59087 (Hamburg, Camp Road) 
 

o In FY2021, 81% of Camp Road baristas and shift supervisors worked shifts at 
stores other than Camp Road. (Id.) The store was not open in FY2020.   
 

o In addition to Camp Road baristas and shift supervisors working in other stores in 
the market, baristas and shift supervisors outside of Camp Road worked shifts at 

 
5 The data for FY2021 encompasses 51 weeks, from 9/28/2020 to 9/19/2021. The data for FY20 
encompasses 52 weeks from 9/30/2019 to 9/27/2020. 
6 The average hours per store is deduced by dividing the total number of borrowed hours in Question 5, 
Column H by the number of stores in the district for that Fiscal Year. 18,547.3 hours divided by 20 stores 
= 927.365 hours per store.  
7 14,224.3 hours divided by 17 stores = 836.724 hours per store.  
8 The average number of shifts is deduced by dividing Question 5, Column E by the number of stores for 
the Fiscal Year. For FY2021, the calculation is 3,576 borrowed shifts divided by 20 stores = 178.8 borrowed 
shifts per store. For FY2020, the calculation is 2,567 borrowed shifts divided by 17 stores = 151 borrowed 
shifts per store. 



 

36 

Camp Road. Those baristas and shift supervisors from other “home” stores worked 
83 shifts for a total of 475.22 hours in FY2021. (Id.)  
 

 At Store 7381 (Elmwood) 
 

o In FY2021, 27.5% of Elmwood baristas and shift supervisors worked shifts at 
stores other than Elmwood. (Er. Ex. 25). In FY2020, that number was 51.4%. (Id.).  

o In addition to Elmwood baristas and shift supervisors working in other stores in the 
market, baristas and shift supervisors outside of Elmwood worked at Elmwood. 
Those baristas and shift supervisors from other “home” stores worked 327 shifts 
for a total of 1442.77 hours in FY2021 and 133 shifts for a total of 792.8 hours in 
FY2020. (Id.).  

 
 At Store 23917 (Cheektowaga – Airport) 

 
o In FY2021, 23.9% of Airport baristas and shift supervisors worked shifts at stores 

other than Airport. (Er. Ex. 25). In FY2020, that number was 30.8%. (Id.).   
 

o In addition to Airport baristas and shift supervisors working in other stores in the 
market, baristas and shift supervisors outside of Airport worked shifts at Airport. 
Those baristas and shift supervisors outside of Airport worked 198 shifts for a total 
of 1035.55 hours in FY2021 and 28 shifts for a total of 186.87 hours in FY2020. 
(Id.).  

 
 
 This data proves that baristas and shift supervisors extensively interchange among Buffalo 

Market stores. Even with the more circumscribed view of interchange among the three-petitioned 

for stores, there remains a significant level of partner interchange with 81%, 27.5% and 23.9% of 

partners at Camp Road, Elmwood, and Airport, respectively, working in multiple stores.    

In addition to the extensive barista and shift supervisor interchange data, it follows that the 

Buffalo Market management team also has significant interchangeability across the market’s 

stores. Since approximately mid-2019, Starbucks has covered a Store Manager’s absence (e.g., 

vacations, illnesses, leaves of absence) from a store with a Store Manager from another Buffalo 

Market store on 157 different occasions. (Er. Ex. 26; Tr. 452). These substitutions of Store 

Managers range from short-term delegations of one day to long-term delegations of up to three 
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months. (Tr. 453). This data is additional evidence of the commonality and coordination between 

Buffalo Market stores, as Store Manager interchange occurs regularly and seamlessly. 

The Company’s data far exceeds the baseline standards for rebuttal of the single-location 

presumption in cases holding that a multi-location unit was appropriate versus the petitioned-for 

single stores. See Budget Rent A Car Sys., Inc., 337 NLRB 884, 884-885 (2002) (concluding when 

taken as a whole, single-location presumption was rebutted where evidence demonstrated that 

temporary transfers occur “a couple of times per month” and employer presented evidence of four 

temporary transfers over the first few months of the year in a proposed unit of 21 (19.0%).); Kirlin's 

Inc. of Cent. Ill., 227 NLRB 1220, 1220-1221 (1977) (explaining that transfers among stores to 

cover employee illnesses, vacations, training, and conducting inventory support a rebuttal of the 

presumption that a single-location unit is appropriate); Super X Drugs of Ill., 233 NLRB 1114, 

1115 (1977) (finding single-location presumption rebutted where employer presented evidence of 

21 instances of temporary transfer and 3 permanent transfers out of an employee compliment of 

65 (32.3% temporary transfer rate); Gray Drug Stores, Inc., 197 NLRB 924, 924-926 (1972) 

(concluding there was “substantial and frequent interchange” supporting a multi-location unit 

where approximately 300 out of 700 employees (42.8%) engaged in temporary transfer.); 

McDonald's, 192 NLRB 878, 878-879 (1971) (holding multi-location unit was appropriate where 

58 out of 245 employees (23.7%) were temporarily transferred and the overall interchange was 

less than 1%); Twenty-First Century Rest. of Nostrand Ave. Corp., 192 NLRB 881, 882 (1971) 

(finding a multi-location unit was appropriate where managers transferred employees “to handle 

unusual changes in in the volume of business at particular outlets” and 45 to 50 employees out of 

350 employees (14.3%) were temporarily transferred). 
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Faced with this extensive and irrefutable data proving the high level of partner interchange 

(which partners know exists), the Union sought to adduce testimony to label the partner 

interchange as “voluntary” in that partners decide when and where they want to work. Put simply, 

the Union wants the Region to believe that partners decide for themselves if they work and where 

they work. The Union did not provide any data or reliable testimony as to its voluntariness claims, 

but only relied upon statements by witnesses who all woodenly testified off the same direct 

examination script that they volunteered to work in other stores.   

The reality, as detailed in the record, is that Starbucks operates a business and meets its 

forecasted and actual customer needs by scheduling and requiring its partners to work as 

scheduled, just as any business schedules and requires its employees to work. Partners do not 

simply decide when and where they want to work. Rather, they are scheduled to work and do work 

as scheduled. As with other businesses, partners do fill-in for other partners, but that commonplace 

business fact does not lessen the significance of the high level of partner interchange. Starbucks 

allows partners in different stores to exchange shifts provided it meets business needs because that 

flexibility is an interest partners share in a closely integrated structure. To answer the ultimate 

question of community of interests, voluntary interchange should not be given less weight when it 

is clearly a shared interest for partners to get their desired number of hours while at the same time 

providing them the ability to adjust their working schedules without a detrimental impact to the 

employer’s business. 

The record evidence details that Starbucks created a staffing model that is specifically 

designed to ensure that staffing needs are met by partners who regular work in multiple stores. All 

partners are informed of this expectation upon hire and the culture of interchangeability permeates 

across the Buffalo Market. Therefore, the Starbucks staffing model is designed to account for 
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market-wide staffing through volunteers. (Tr. 751). But that does not mean partners simply decide 

when and where they want to work without regard to the business needs. Of course Starbucks can 

and does mandate when necessary that partners work in specific stores to fill specific needs. 

Regional Director Pusatier testified that the Company will “just find a Partner” to work in another 

store if an immediate need arises. (Id.). Pusatier more directly testified that, if necessary, the 

Company would “require” a partner to work in another store in the Buffalo Market, but that need 

has not arisen to her knowledge. (Tr. 752). That said, Starbucks has directly assigned partners to 

work in specific stores in the Buffalo Market, including for situations to cover emergent needs 

based on call-out volume or remodeling. (Tr. 752).  

Moreover, there is no basis in Board law for the Union’s position that a partner’s 

willingness to work across multiple stores as a clear expectation upon hire somehow undermines 

the extent of employee interchange under the law. The focus of the interchange analysis is whether 

a significant portion of the workforce is involved in interchange, which is patently the case herein.9  

In addition to the high level of partner interchange, the record evidence establishes 

extensive contact among the Buffalo Market partners. Buffalo Market partners have regular 

contact by working together, connecting via email, texting, social media and chat groups, and 

attending partner network (affinity group) events in the market. (Tr. 108, 540). Also, partners 

regularly attend training or orientation together, or have contact to share supplies across the 

Buffalo Market’s stores. (Tr. 247, 251). This level of contact further supports a multi-location unit. 

* * * 

 
9 While Starbucks believes that the data overwhelmingly supports a multi-location finding, interchange is 
not a necessary condition for overcoming the single-location presumption. See V.I.M. Jeans, 271 NLRB 
1408, 1409 (1984) (“Viewed against the background of the highly centralized administration of all nine 
stores, the daily contact with [Company President] and the other supervisors and the restricted authority of 
the store manager, the fact that there is not substantial employee interchange pales in its importance to the 
determination of the issue.”)  
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The extensive partner interchange in the Buffalo Market strongly rebuts the single-store 

presumption, and shows that a multi-location unit consisting of the entire Buffalo Market is the 

only appropriate unit.  

5. Partners Throughout the Buffalo Market Share Common Wages, 
Benefits, and Other Terms and Conditions of Employment. 

Partners who work in the Buffalo Market stores earn the same wage rate regardless of the 

specific store in which they may be working on any given day. As of October 3, 2021, the starting 

rate for a barista in the Buffalo Market was $15.97, and the starting rate for a shift supervisor in 

the Buffalo Market was $20.28. (Tr. 259). All Buffalo Market partners are paid weekly, and they 

receive either direct deposit or a direct check each Friday. (Tr. 293). 

Similarly, wage adjustments and wage increases are determined at the national level for 

the Buffalo Market and implemented uniformly across the Buffalo Market. (Tr. 259, 284). For 

instance, Filc testified that all Buffalo Market partners recently received an increase of 5% if they 

had worked less than three years, and 6% if they worked three or more years for Starbucks. (Tr. 

284-285). Again, there is no differentiation based upon individual stores, which is consistent with 

the Starbucks model - that partners are available and seamlessly work across all Buffalo Market 

stores while enjoying the same exact terms and conditions of employment.   

All Buffalo partners also receive the same exact vacation and paid time-off benefits. (Tr. 

286-90, 294; Er. Exs. 19-20). In addition, all Buffalo Market partners receive access to the same 

exact additional benefits, including, but not limited to: 

 Medical, dental, and vision 
coverage (after 20 hours) 

 Short- & Long-Term 
Disability Coverage 

 Life Insurance 
 A yearly grant of stock  
 Access to the Company’s 

Stock Investment Plan 

 Company’s 401(k) Plan 
 Partner & Family Sick Time 
 Paid Parental Leave 
 Lyra Mental Health 
 Headspace  
 Weekly free coffee mark outs  
 Free coffee and food while 

working 



 

41 

 Care@Work  
 Financial Assistance Program 

(CUP) Fund 
 Food discounts  
 Time and a half paid for 

holidays 
 Family expansion 

reimbursement  
 DACA filing fees  
 Free bachelor’s degree through 

Arizona State University 
 Online courses on 

sustainability 
 Starbucks Coffee Academy  
 Coffeegear 
 Commuter benefits 
 Starbucks Rewards Partner 

Benefits 
 Partner Discount Programs 
 Giving Match 
 Partner Connection & Fitness 

Reimbursement  
 Elite Athlete Program 
 Partner Recognition 

 

(Tr. 286-290, 294; Er. Exs. 19-20). In addition to these benefits, during the COVID-19 pandemic, 

all Buffalo Market partners received the same COVID-19 benefits. (Tr. 294).  

Beyond receiving the same wages and benefits, all Buffalo Market partners enjoy the same 

working conditions regardless of the store in which they work on a given day. For example, all 

partners within the Buffalo Market wear the same uniforms, access the same timekeeping system, 

use the same POS system, perform the same job duties and provide the same customer experience 

regardless of store. (Tr. 292-293, 575). Working conditions do not vary by store. 

* * * 

The Buffalo Market partners’ enjoying uniform wage rates, benefits, and other terms and 

conditions of employment strongly rebuts the single-store presumption, and supports a multi-

location unit consisting of the entire Buffalo Market as the only appropriate unit. 

6. The Locations Within the Buffalo Market Are Located in Close 
Proximity to One Another. 

Regarding geographic proximity, the Buffalo Market stores are located close together in a 

“condensed market”, which enables District Managers to visit multiple stores per day and partners 

to easily work in multiple stores. (Tr. 173, 393, 476). This close proximity between stores is 

intentional. Starbucks does not select store sites based on the site’s proximity to another Starbucks 
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store, but rather based on its efforts to gain market share over its competitors in the Buffalo Market. 

(Tr. 53). Starbucks expects to open an additional two stores per year in the Buffalo Market to 

capture additional market share. (Tr. 58, 165-167). 

All the Buffalo market locations are within 15 miles of another store, and many are five 

miles or less from one another.10 (Er. Exs. 2, 27). 

These stores are significantly closer together than the stores in Gray Drug Stores, 197 

NLRB 924 (1972), which were deemed sufficiently close together for a multi-location unit despite 

being located along a 300 mile stretch up the Florida coast. See also Dayton Transp. Corp., 270 

NLRB 1114, 1115-16 (1984) (terminals were a total of 175 miles apart were not distant and, in 

any event, the nature of the employer’s operations, the similarity of skills, and the frequency of 

interchange among drivers at the terminals and the resultant commonality of supervision 

demonstrated a shared community of interests rendering a single-location unit inappropriate). The 

close proximity of the Buffalo Market stores is exemplified through the high degree of partner 

interchange. Stated differently, the fact that the stores are so close in proximity enables the partners 

to more easily work in many stores.  

Furthermore, the fact that Starbucks has opened on average two stores per year in the 

Buffalo Market and intends to do so going forward militates in favor of a multi-location unit, as 

existing partners and newly hired partners will continue to work together across even more Buffalo 

Market stores. (Tr. 58, 165-167). 

* * * 

The close geographic proximity of the stores in the Buffalo Market strongly rebuts the 

single-store presumption, and supports a multi-location unit consisting of the entire Buffalo Market 

 
10 https://www.google.com/maps/search/starbucks+in+buffalo,+ny/@42.899572,-78.9158682,11.5z (last 
accessed October 10, 2021). 
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as the only appropriate unit. 

7. The Parties Have No Bargaining History, But Agree that Partners 
Across the Buffalo Market Have Shared Interests.  

While there is no bargaining history, the parties appear to have a shared understanding that 

there is commonality of the terms and conditions of employment for all partners in the Buffalo 

Market.  

Again, Union representatives have openly articulated the Union’s intent to represent 

Starbucks Partners across the Buffalo Market because of their shared interests. (Er. Ex. 28). The 

Union’s intent to represent the entire Buffalo market, rather than just a few select stores, is also 

laid bare by its conduct in this case. The Union initially sought elections in three individual stores,  

then filed two additional single-location petitions, but withdrew those two petitions when 

Starbucks sought to consolidate all of the petitions into one case. (03-RC-2822461; 03-RC-

282640). As previously noted, Workers United ratified the comments of organizing committee 

member Brian Murray who stated that partners share “a commonality of interests.” (Er. Ex. 25).   

Bargaining on a single location basis is inconsistent with the Company’s business model 

premised on partners seamlessly working across Buffalo Market stores, including the petitioned-

for stores. On the other hand, bargaining on a multi-location basis is consistent with the Company’s 

highly integrated operations, manifested through the high level of partner interchange. 

Furthermore, bargaining at a single location does not make practical sense because there is a lack 

of local autonomy at the store level.  

* * * 

Despite the absence of bargaining history, the shared interests among the Buffalo Market 

partners, Starbucks’ highly integrated operations, the extensive partner interchange, and the overall 

objective of the Act to provide stability in labor relations, support a multi-location unit consisting 
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of the entire Buffalo Market as the only appropriate unit. 

8. The Union’s Counter Arguments In Support of Single-Location Units 
are Factually and Legally Deficient.  

The Union will argue that the single-location presumption has not been rebutted, but the 

Union’s anticipated arguments are neither supported by the law or facts. 

First, the Union may argue that Store Managers retain local autonomy because they are 

involved in the hiring of partners. However, the Union’s “proof” is limited to testimony that 

partners saw Store Managers conduct interviews of applicants in stores, or heard Store Managers 

speak with applicants on the phone when such applicants inquired about their applications. On 

cross-examination, however, the witnesses admitted that they did not have actual knowledge of 

who makes hiring decisions, and accordingly, were unable to refute the evidence presented by 

Starbucks that such decisions are made above store level. (Tr. 563, 666-667, 721-722).  

Clearly, testimony of seeing a Store Manager interview or speak on the phone with an 

applicant cannot rebut the abundant evidence of centralized control over the hiring process, as 

detailed above. Quite simply, the reliable record evidence is that candidates may only apply online, 

they are screened at a higher level above the store, interviewed by two Store Managers who must 

reach a consensus before an offer is extended, they are issued standard template offer letters, and 

such offers can be rescinding if the candidate fails the ensuring corporate-level background checks. 

Staffing levels are determined by the Company’s forecasting and staffing technology, with final 

authority resting with the Regional Director and District Managers over the Buffalo Market, and 

pay rates are set market-wide without the Store Manager’s discretion. Moreover, even had the 

witnesses seen Store Managers interview candidates in the past, that process changed months ago, 

well before the instant petitions were filed, and the current process is that a recruiter for the Buffalo 

Market conducts all interviews. (Tr. 245-246). 
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The Union also may also claim that some partners have seen Store Managers issue 

disciplinary action and deliver the news that a partner is being discharged. Again, these same 

witnesses testified that that they do not have any actual knowledge of the process beyond what 

they observed. They did not know whether Store Managers speak to Partner Relations (or anyone 

else) prior to issuing disciplinary action. They did not know of the Regional Director’s or District 

Managers’ involvement in discipline. They had never heard of Virtual Coach. They did not 

personally know who makes the decision to discipline partners. (Tr. 567, 569, 579, 662, 669, 672, 

722-723, 729).  

Simply put, while partners may observe Store Managers “deliver the news” of a 

disciplinary action, the uncontroverted record evidence is that the disciplinary process is devised 

and implemented by those outside of the stores. Store Managers are required to access Virtual 

Coach and communicate with their District Managers and Partner Relations to learn how to issues 

discipline for partner conduct, attendance or performance issues. Store Managers do not exercise 

independent judgment in the issuance of discipline.   

Additionally, the Union’s arguments are undermined by the fact that Store Managers only 

work in their stores about 35% of the time the stores are open. Specifically, Store Managers are 

scheduled to work 40 hours per week, but stores are open 112 hours per week (16 hours per 

day/seven days per week). (Tr. 144; Er. Ex. 27). When Store Managers are in the store, they spend 

50% of their time serving customers rather than performing administrative tasks. (Tr. 263). These 

facts reinforce the consistent testimony that operations and labor relations within each store are 

controlled at a level higher than the store.  

Finally, the Union’s arguments concerning the limited authority of the Store Managers are 

also inconsistent with Board precedent. This precedent clearly establishes that a store-level 
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manager’s involvement in hiring, firing, or discipline is not sufficient to affirm the single-location 

unit presumption. In Jerry’s Chevrolet, 344 NLRB 689 (2005), the Board noted that each Store 

Manager’s “authority with respect to labor relations evinces only minimal local autonomy,” but 

Store Managers “lack substantial autonomy over labor relations and personnel policies and 

procedures.” Id. at 691 (emphasis added). As in Jerry’s Chevrolet, any “minimal local autonomy” 

over labor relations retained by Store Managers here is not sufficient because they lack “substantial 

autonomy” over daily operations and labor relations.  

Similarly, in Big Y Foods, Inc., 238 NLRB 860 (1978), the Board found a multi-location 

unit appropriate and held that the three petitioned-for stores lacked sufficient local autonomy. In 

its decision, the Board noted that “[a]lthough it is apparent that the individual store managers 

directly supervise employees, it cannot properly be concluded the managers significantly control 

or implement terms and conditions of employment of the liquor markets' employees.” Id. at 861. 

While the Board recognized that local managers assigned duties and prepared schedules, this 

authority was circumscribed by the centralized control over employee hours and uniform policies. 

See also Kirlin’s Inc. of Centr. Ill., 227 NLRB 1220 (1977) (store managers could recommend 

new hires and terminations, but still had “limited authority” over operations and labor relations, so 

the employer rebutted the single-location presumption and a multi-location unit was appropriate). 

See also Walakamilo Corp., 192 NLRB 878, 878 n.4 (1971) (finding “individual store managers 

exercise little discretion” because the director of operations set wages, granted promotions, and 

had final authority with regards to grievance adjustments, even though individual store managers 

may hire employees and discharge employees); Twenty-First Century Rest. of Nostrand Ave. 

Corp., 192 NLRB at 882 (finding individual restaurants subject to “close centralized control” 

notwithstanding fact that individual store managers were authorized to hire new employees at the 
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state’s minimum wage rate, could discharge new employees within a 90-day probationary period, 

and issue discipline); White Castle System, Inc., 264 NLRB 267, 269 (1982) (noting individual 

store manager authority to be “highly circumscribed” despite store supervisors being permitted to 

interview and hire employees subject to a district manager’s approval); Nakash, Inc., 271 NLRB 

1408, 1409 (1984) (finding individual store manager’s autonomy “severely circumscribed” where, 

although store manager hired individuals, the store manager had to adhere to “established 

guidelines” in hiring individuals and otherwise conferred daily with a member of central 

management with regards to hiring and firing decisions). 

IV. A MANUAL ELECTION MUST OCCUR 

A. A Manual Election is Appropriate and Warranted.  

The Union initially requested a “manual” election in all three of the representation petitions 

filed on August 30, 2021. Then, during the hearing, the Union requested that the elections be 

conducted via mail. (Tr. 759). Starbucks agrees with the Union’s initial position here – a manual 

election is  appropriate and warranted for all three petitions. 

Board precedent is clear: manual elections are favored and should be conducted unless 

“infeasible.” San Diego Gas and Electric, 325 NLRB 1143, 1150 (1998) (“In short, the manual 

election is the Board's ‘crown jewel,’ and we would not abandon it unless there is a showing that 

such an election is infeasible.”). 

Nearly one year ago, the Board issued a decision in Aspirus Keweenaw, 370 NLRB No. 45 

(Nov. 9, 2020), in which it provided guidance regarding when a manual election is appropriate given 

the COVID-19 pandemic. In this decision, the Board noted that, based on the Board’s internal 

statistics, although participation in mail-ballot elections has risen during the pandemic, it continues    

to lag significantly behind the manual election participation rate. Knowing that mail ballot 

elections are not preferable when manual elections can be held, the Board set forth more specific 
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and defined parameters under which Regional Directors should exercise their discretion in 

determining the type of election to direct due to the pandemic. The Board listed the following 

considerations: 

(1) The Agency office tasked with conducting the election is operating under 
“mandatory telework” status. 

(2) Either the 14-day trend in the number of new confirmed cases of COVID-
19 in the county where the facility is located is increasing, or the 14-day 
testing positivity rate in the county where the facility is located is 5 percent 
or higher. 

(3) The proposed manual election site cannot be established in a way that 
avoids violating mandatory state or local health orders relating to 
maximum gathering size. 

(4) The Employer fails or refuses to commit to abide by the GC Memo 20-10 
protocols. 

(5) There is a current COVID-19 outbreak at the facility or the Employer 
refuses to disclose and certify its current status. 

(6) Other similarly compelling considerations. 
 

The Board held that if any of the five specific situations, or other similarly compelling 

considerations are present, Regional Directors should consider directing a mail-ballot election, but 

noted that Regional Directors should continue to exercise their discretion in this area. The Board 

also held that this decision will be applied retroactively. 

B. The Current State of the Pandemic Warrants a Return to San Diego Gas and 
Electric. 

The guidance provided in Aspirus Keweenaw is now outdated and no longer reasonably 

controlling. The timing of the Aspirus Keweenaw decision in the midst of the pandemic, without 

any viable approved vaccine, represented the most conservative guidance on the conduct of manual 

versus mail ballot elections. Since the Board’s decision in Aspirus Keweenaw, the majority of the  

adult population has been vaccinated and insulated from the most serious health outcomes from 

COVID-19. In Erie County, New York, 75.3% of the adult population has received at least one 

dose of the vaccine by the week ending October 9, 2021, and everyone has equal access to the 
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vaccine at any time.11 This number continues to grow, and has grown by nearly 3% since Starbucks 

filed its position statement. As the number of Americans and supply of vaccine has increased, the  

demand for the vaccine has dropped, creating a situation where those that wish to get vaccinated, 

have now had an opportunity to actually get vaccinated.   

The approved COVID-19 vaccines are a remarkably effective tool in preventing serious 

disease and death from COVID-19, bringing the level of adverse outcomes from COVID-19 far 

below baseline rates for serious disease and death for other forms of contagious illness such as 

influenza. In August, the New York State Department of Public Health released the results of its 

first- in-the nation study on COVID-19 vaccine effectiveness and breakthrough illnesses.12 In that 

study, the New York State Department of Health concluded the vaccine remained 92% to 95% 

effective at preventing hospitalizations. As further evidence of the progress provided by the 

vaccine, despite sustained cases, Erie County, New York has only attributed twelve COVID-19 

deaths to individuals under 60 years old in the last three months (since June 1, 2021).13 As a 

reference point, the 2020 Census assessed the Erie County, New York population at 954,236.14  

The current state of the pandemic and vaccine access renders the Aspirus Keweenaw factors 

moot and/or outdated. For example, the 14-day test positivity rate is now a completely skewed 

statistic.  At the time of Aspirus Keweenaw, several subsets of individuals – asymptomatic and 

symptomatic – were subject to testing protocols. This resulted in lower test positivity rates because 

among the asymptomatic subset of the population, it was expected that large numbers would test 

negative (e.g. travelers departing and/or returning home testing in lieu of quarantine), thus driving 

 
11 https://www2.erie.gov/health/sites/www2.erie.gov.health/files/uploads/pdfs/ECDOH-data-vis-
10092021.pdf 
12 https://health.ny.gov/press/releases/2021/2021-08-18_mmwr_vaccine_study.htm 
13 Supra at 1 
14 https://www.census.gov/quickfacts/eriecountynewyork 
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the positivity rate lower. This results in an inapt comparison in positivity rates between the pre- 

and post-vaccine time periods. Similarly, general trends in case counts simply do not justify 

imposition of a mail ballot election when the case counts are low and there is a widely available 

vaccine treatment. At this point, for the vaccinated population, COVID represents a baseline risk 

to society which is not significantly different in degree from the baseline risks of disease that 

existed prior to the pandemic. Not only that, but the current CDC guidance permits indoor activities 

provided that the parties are able to (1) maintain social distance; (2) the room is well ventilated; 

and (3) individuals wear a mask.15 The Company is willing to conduct a manual election that 

respects all three conditions. 

The Aspirus Keweenaw decision never mandated the ordering of mail ballot elections. 

Instead, “Regional Directors must continue to exercise their discretion in this area; the [Aspirus 

factors] do not require a mail-ballot election.” Aspirus Keweenaw, 370 NLRB at 8. Based upon the 

current state of the pandemic and wide availability of vaccines, a return to San Diego Gas and 

Electric is appropriate. The Region should order a manual election. At all times prior to the 

pandemic, the Board was willing to accept societal risks from endemic illnesses (such as influenza) 

to voters and its Board Agents similar to risks posed by breakthrough COVID cases. Given this, 

there is no ongoing justification for the Region to deny manual elections based upon the 

extraordinary circumstances initially created by the pandemic. 

Manual ballot elections are the Board’s “crown jewel” for a reason. Manual ballot elections 

best preserve and effectuate the Section 7 rights of employees under the National Labor Relations 

Act in choosing – or not choosing – a labor representative. The Board has long recognized “the 

value of having a Board agent present at the election” and limited the use of mail ballots to those 

 
15 See https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/outdoor-activities html and 
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/outdoor-activities.html 
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“unusual circumstances” that “make it difficult for eligible employees to vote in a manual election 

or where a manual election . . . is impractical or not easily done.”  San Diego Gas, supra, at 1144; 

CHM, Part II, Section 11301.2 (2017); Willamette Indus., Inc., 322 NLRB 856 (1997). 

Mail ballot elections “are more vulnerable to the destruction of laboratory conditions” 

required for representation proceedings. Thompson Roofing, 291 NLRB No. 108 (1988).  In fact, 

mail balloting lacks the Board-recognized critical parts of the representation election that are part 

of manual elections. Specific problems – recognized by the Board itself – associated with mail 

ballot elections involve the following: 

(1) communicating to voters the importance of the choice they are about to make; 
(2) secrecy of the ballot; 
(3) integrity of the voting process;  
(4) an absence of coercion on the voter; 
(5) maximum participation by the electorate; and 
(6) full opportunity for the voter to hear all points of view. 

 
San Diego Gas, supra, at 1150 (Members Hurtgen and Brame, dissenting). The difference between  

mail and manual elections in this regard is not theoretical. Kwik Care v. NLRB, 82 F.3d 1122, 1126 

(D.C. Cir. 1996) (“postal elections generally inspire lower participation than on-site elections”); 

see also Shepard Convention Servs. v. NLRB, 85 F.3d 671 (1996) (overturning Board-held mail 

ballot election due to low voter turnout).  Indeed, General Counsel Memorandum 08-05 noted the 

stark difference in voter turnout between manual elections and mail votes or mixed mail and 

manual votes: Manual elections resulted in turnout of 81.57% for the analyzed time period, while 

mail or mixed manual and mail elections resulted in a significantly lower turnout of only 65%. 

Further, since the cancellation of manual ballot elections in April 2020, the NLRB’s track record 

in mail ballot elections is less than stellar. Regions have ordered numerous mail ballot elections 

rerun over known problems with the conduct and structure of mail ballot elections.  

 By ordering a manual ballot election, the Region will best protect the Section 7 rights of 



 

52 

Starbucks partners and can significantly decrease the likelihood of a procedural error requiring a 

re-run election. 

C. Even if the Regional Director Applies Aspirus Keweenaw, a Manual Election 
is Appropriate. 

Applying Aspirus Keweenaw, none of the factors justify a mail ballot election. The Region 

is not subject to a mandatory telework order. Despite a slight case rate increase, “Regional 

Directors must continue to exercise their discretion in this area . . .”. as the effect of vaccination 

rate and comprehensive access to vaccination mitigates the outdated analysis of Aspirus 

Keweenaw. Aspirus Keweenaw, 370 NLRB at 8. The Employer agrees to abide by GC 20-10, and 

there is no current outbreak in Buffalo Market stores. Based upon the current state of the pandemic, 

wide availability of vaccines, and relaxation of federal, state and local COVID-19-related 

protocols, the Region should order an in-person election. 

A manual ballot election is warranted for multiple reasons. First, Starbucks partners 

continue to report to work in person, safely, every day; Starbucks stores have been open and 

operating safely throughout nearly all of the COVID-19 pandemic; and there are no government 

orders which would   prohibit or restrict holding a manual election. A manual ballot election in this 

matter will not pose any greater risk than those risks encountered by the Company’s partners or 

members of the public on a daily basis.  Second, the data trends indicate that if a manual election 

was held, the COVID- 19 data incident to the proliferation of vaccinations very likely would be 

within “acceptable” range,  ,  indicating that it is safe enough to hold a manual election. The sole 

factor that is not currently in line with the Aspirus factors is the case trend. COVID-19 cases are 

increasing in Erie County, New York.16 However, as discussed above, the fact that cases are 

 
16 https://www2.erie.gov/health/sites/www2.erie.gov.health/files/uploads/pdfs/ECDOH-data-vis-
10092021.pdf 
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increasing does not warrant a manual  election because the existence of the vaccine mitigates 

societal risk. Additionally, the overall positivity rate remains low and steady with a 3.8% average 

positivity rate over the last 14 days.17 This number is nearly identical to the 3.9% positivity rate 

at the time Starbucks filed its position statement in early September; thus the positivity rate is 

remaining stable.  

Third, the Region should also consider the vaccination status of the petitioned-for 

employees and President Biden’s July 29, 2021 announced new requirements and guidance for 

federal employees regarding vaccination status, masking, and social distancing. And, of course, to 

protect its employees and the Board Agent, the Company and the Union will comply with the 

suggested manual election protocols in the General Counsel’s recent Memorandum 20-10 to the 

extent they differ from and/or exceed the Company’s current safety protocols. (Tr. 759-760). Give 

the layout of the Starbucks locations at issue, and GC 20-10, onsite voting at the store locations is 

not possible. As a result, during the hearing, Starbucks and the Union both proposed off-site voting 

at neutral locations throughout the Buffalo Market. (Tr. 759-760). In addition, both Starbucks and 

the Union agreed that all participants would wear masks for the duration of the election process, 

regardless of the vaccination status of the participants. (Tr. 760).  

While the choice of the election site is within the sound discretion of the Regional Director,  

Austal USA, LLC, 357 NLRB 329, 330–31 (2011), the parties stated preferences, as well as the 

realities of the employees involved, should be given substantial weight in evaluating the type of 

election directed. Here, both the Company and the Union, in its petitions, , requested an in-person 

election. Moreover, the partners involved report to work in person every day, and have done sone 

since approximately May of 2020. Thus, a manual election does not pose any additional risk of 

 
17 https://forward.ny.gov/percentage-positive-results-county-dashboard 
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infection for these partners, since they will continue to report to work in-person and interact with 

members of the public daily, regardless of whether a mail ballot election is ordered in this case. 

Given the critical importance of a manual election and the partners’ current working conditions, a 

mail ballot election is not warranted in this case. 

Finally, the Board has successfully conducted manual elections across the country with 

appropriate COVID-19 protocols in place. See Aspirus Keweenaw, 370 NLRB No. 45 (“We note 

that some Regional Directors have gradually resumed directing (or approving stipulations 

providing for) manual elections.”); see also Waste Management of PA, Inc. & Int’l Union of 

Operating Engineers, Local 452, Case 04-RC-276410 (DDE, June 8, 2021) (directing manual 

election); GI Industries DBA Waste Management & Teamsters Local Union No. 186, Case 31-RC-

275296 (DDE, May 13, 2021) (directing manual election); Nissan North America, Inc., Case 10-

RC-273024 (DDE, June 11, 2021) (directing manual election); SCI California Funeral Servs., 

Case 21-RC-275942 (DDE, May 19, 2021) (directing manual election); WTIC-TV (Hartford),a 

Division of Tegna Broadcast Holdings, LLC., Case 01-RC-280371(DDE, September 28, 

2021)(directing manual election); Italian Village Restaurant, Inc., Case 13-RD-282090 (DDE 

September 19, 2021)(directing manual election).  Thus, a manual elections is not only appropriate, 

but also feasible in this case. 

Based upon the current state of the pandemic, wide availability of vaccines, and relaxation 

of federal, state and local COVID-19-related protocols, the presumption that a manual election 

should occur should not be abandoned here and, accordingly, the Regional Director should order 

a manual ballot election. See San Diego Gas, 325 NLRB at 1150; Willamette Indus., 322 NLRB 

at 856.18 

 
18 In the event the Region orders a mail ballot election, Starbucks requests that ballots are returnable to the 
Region’s office five weeks after mailing to account for the upcoming holiday season and the United States 
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V. CONCLUSION 

For all of the above reasons, the Union’s request for three randomly-selected single-store 

elections in the Buffalo Market is not appropriate. Starbucks respectfully requests that the Region 

directs a multi-location election for the baristas and shift supervisors working across the 20 Buffalo 

Market stores and dismiss the Union’s three petitions. 

Respectfully submitted, 
 
LITTLER MENDELSON, P.C. 
 

/s/ Alan Model 
Alan Model 
Littler Mendelson, P.C. 
One Newark Center, 8th Floor 
Newark, NJ, 07102-5235 
amodel@littler.com 
 
Erik Hult 
Littler Mendelson P.C. 
41 South High Street, Suite 3250 
Columbus, OH, 43215 
ehult@littler.com 
 
Marie Duarte 
Littler Mendelson, P.C. 
290 Broadhollow Road 
Suite 305 
Melville, NY 11747 
mduarte@littler.com 

Attorneys for Starbucks Corporation  
 

 
  

 
Post Office’s publicly announced slower delivery times. Furthermore, Starbucks requests that the Region 
conduct the ballot count on a day to be determined by the Region within 14-21 days after the ballot return 
date.  



 

56 
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